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No. 3338. I 

District of Columbia, Plaintiff in Error, 


vs. 

John Smith. 


In the Police Court of the District of Columbia. Octbber Term. 

1919. | 

No. 586,827. ! 

r 

i 

District of Columbia j 


John Smith. 

. i 

Information for Selling Alcoholic Liquors. 

Be it remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were; filed and 
proceedings had in the above entitled cause, to wit: 

Information Filed October 9th, 1919. 

1 In the Police Court of the District of Columbia, October . 

Term, A. D. 1919. 


k ^ The District of Columbia, ss: 

Conrad H. Syme, Esq., Corporation Counsel, by Ringgold Hart. 
* Esq., Assistant Corporation Counsel, who for the District of Columbia 
• prosecutes in this behalf in his proper person, comes here into Court 
, and causes the Court to be informed, and complains that John Smith, 

late of the District of Columbia aforesaid, on the eighth day of 
October, in the year A. D. nineteen hundred and nineteen, in the 
^ . District of Columbia aforesaid, did then and there manufacture for 
[ sale, gift, import for sale and gift, sell offer for sale keep for sale 

and traffic in alcoholic and other liquors prohibited by law for bev- 

f 3338a ! 
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erage purposes in the District of Columbia, and the said alcoholic 
liquor not being then and there for scientific, medicinal, phar¬ 
maceutical, mechanical, sacramental and other non-beverage pur¬ 
poses, contrary to and in violation of an Act of Congress in such 
case made and provided, and constituting a law of the District of 
Columbia. 

CONRAD H. SYME, 

Corporation Counsel, 
By RINGGOLD HART, 
Assistant Corporation Counsel. 

Personally appeared G. Rone this ninth day of October. A. I). 
1919, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

R. B. GOTT, 

Deputy Clerk, Police Court of the District of Columbia. 


In the Police Court of the District of Columbia. 

No. 586,827. 

District of Columbia 
vs. 

John Smith. 


October 9th, 1919.—Plea Not Guilty, and Jury Trial Demanded. 
(Defendant Given Five Days to Withdraw Plea.)' 11 

In the Police Court of the District of Columbia. 

No. 5S6,827. 

District of Columblv 


vs. 

John Smith. 


October 15th, 1919.—Plea Not Guiltv. and 
Withdrawn. 

Demurrer to Information Filed. 


Jury Trial Demand 
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4 In the Police Court of the District of Columbia, District of 

Columbia Branch. 

No. 586,827. j 

District of Columbia 
vs. 

John Smith. 

Demurrer to Information. 

The defendant says the information filed against him in the above 
entitled cause is bad in substance. 

(Signed) ROBERT I. MILLER, 

Attorney for Defendant. 


Note. —Among the points of law intended to be argued at the 
hearing of the above demurrer is the point that the Act df Congress 
of November 21st, 1918 (known as the War Time Prohibition Act), 
which went into effect on July 1st, 1919, suspends that provision of 
the Act of March 3rd, 1917 (known as the Sheppard Law), relative 
.to the sale of alcoholic liquor in the District of Columbia, and there¬ 
fore that the District of Columbia branch of the Police Court of the 
District of Columbia has no jurisdiction to try persons accused of 
selling alcoholic liquor where the sale is alleged to have taken place 
since June 30, 1919. 


5 In the Police Court of the District of Columbia, 

No. 586,827. 

District of Columbia 
vs. 

John Smith. 

November 12th, 1919.—Demurrer Sustained. ! 

Opinion Delivered. 
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6 In the Police Court of the District of Columbia. 

No. 586,827. 

District of Columbia 
• vs. 

John Smith. 


Opinion upon Demurrer to Information. 


How the War Time Prohibition Act which went into effect June 
50th. 1919, afiec's that provision* of tlie Sheppard Law, forbidding 
the sale of spirituous liquors in the District of Columbia is the ques¬ 
tion presented in this case. 

The defendant is charged with having sold, in violation of the 
provision of tlie Sheppard Law. intoxicating liquors in the District 
of Columbia, the sale having taken place since June 30th, 1910. 
lie demurrs to the information contending: That the Sheppard Law 
is repealed by the War Time Prohibition Act. Counsel for the Gov¬ 
ernment insists that both the provision of the Sheppard Law for¬ 
bidding the sale of liquor in the District of Columbia, and the War 
Time Prohibition Act are in effect, the War Time Prohibition Act 
not having repealed said Provision of the Sheppard Law, and if not 
so that the Sheppard Law being a special act is not repealed but is 
in effect while the War Time Prohibition Act is not in the District. 

Section 1 of the Sheppard Law, which the defendant is alleged to 
have violated reads: 


“On and after the first- day of November. Anno Domini, Nineteen 
hundred and seven t ! eer, no person or persons, or any house, company, 
association, dub, or corporation, his. its, or their agents, officers, 
clerks, or servants, directlv of indirectlv shall, in the District of Co- 

v •. * 

lumbia, manufacture for sale or gift, import for sale or gift, sell offer 
for sale, keep for sale, traffic in. b-rter, export, ship out of the 
District of Columbia, or exchange for goods or merchandise 
7 or solicit or receive orders for the purchase of, any alcoholic 
or other prohibited liquors for beverage purposes or for any 
other than scientific, medicinal, pharmaceutical, mechanical, sac¬ 
ramental. or other non-beverage purposes/' 


* ajc sjc sjc sje * sjc 

“That any person or persons, or any house, company, association. 
* * * who shall directly or indirectly violate the provision of 

this section shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be fined not less than $300 nor more than 
$1,000. and shall be imprisoned in the District jail or workhouse 
for a period of not less than 30 days nor more than one year for each 
offense." 
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The War Time Prohibition Act reads as follows: | 

“That after June 30th, 1919 until the conclusion of the present 
war, and thereafter, until the termination of demobilization the date 
of which shall be determined and proclaimed by the President of the 
United States, for the purpose of conserving the man-power of the 
nation, and to increase efficiency in the production of arms, amuni- 
tions, ships, food, and clothing for the Army and Navy, it shall be 
unlawful to sell for beverage purposes, any distilled spirits, and dur¬ 
ing said time no distilled spirits held in bond shall be removed there¬ 
from for beverage purposes, except for export. * * ! * After 

June 30th. 1919, until the conclusion of the present war and there¬ 
after until the termination of demobilization, the date of which shall 
be determined and proclaimed by the President of the United States, 
no beer, wine, or other intoxicating malt or vinous liquor shall be 
sold for beverage purposes, except for export. * * * Any person 

who violates any of the foregoing provisions shall be punished by 
imprisonment not exceeding one year, or by fine not exceeding 
$1,000, or by both imprisonment and fine/ 7 


It will be observed that both Acts prohibit the sale of intoxicating 
liquors in the District of Columbia, the Sheppard Law, Specifically 
and the other Act inclusively. After giving the matter careful con¬ 
sideration 1 have reached the conclusion that both acts can not 
operate contemporaneously and this conclusion is based! upon the 
following considerations: 

Section 1 of the Sheppard Law makes it an offense to siell to any 
person in the District of Columbia, so also does the War Time Pro¬ 
hibition Act. Both are acts of one Legislative* body viz., j Congress, 
and I am unable to see how the defendant could be guilty of violating 
the Sheppard Law by selling to John Jones, eivil/ian, and 
«S also violate tlie War Time Prohibition act by the same sale 
to John Jones, civilian. Yet such must 1 >e the case of both 
acts are contemporaneously operative. 


The case here is different than a case in which a sale is made to 
a soldier in uniform in the District of Columbia, or to a Civilian in 
the District within a five mile zone around a Military Camp. There 
two offenses are committed by one sale. One by the sale to John 
Jones, individual, another by the sale to John Jones a member of the 
Military forces of the United States, or one by sale to Jteniry Brown 
within the District and another by sale to Henry Brown within the 
five mile zone. In these cases the Sheppard Law and the Law for¬ 
bidding sales to members of the Military forces seek to prevent differ¬ 
ent evils. Likewise the Sheppard Law and the Zone Law seek to pre¬ 
vent different evils. But with reference to the sale alleged in the case 
at bar there is no such duality of person, place, or evil to be prevented. 
Consequently the sale alleged can constitute only one offense. 

The War Time Prohibition Act being the later Act, according to 
the principle laid down in U. S. vs. Tvnan, 11 Wall. 88, would 
operate to supercede the Sheppard Law. However, the contention is 
made that the Sheppard being a special act applicable only to the 
District is an exception to the General Act and is not repealed, the 
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General Act not being applicable to the District. But it should be 
remembered that the General Act is a War policy and therefore in¬ 
tended to operate throughout the country. Ubiquity is its dominant 
quality and if any of the National Territory is exempt from its oper¬ 
ation such exemption would not be found at the Seat of the National 
Government. Of this I think there can be doubt, but the real ques¬ 
tion is: To what extent is the Sheppard Law provision abro- 

9 gated? Is it repealed absolutely or merely suspended for the 
time being? 

The War Time Prohibition Act is a temporary expedient the ex¬ 
pressed object of which is to meet conditions brought about by the 
War, and its life is expressly limited to the period of the War and 
the completion of demobilization. In view of the fact I think it 
was not tlie intention of Congress to supercede Laws intended to be 
permanent by this temporary act for any period longer that the life 
of the temporary act. The purpose of the War Time Prohibition 
Act was to meet conditions growing out of the war. When these 
conditions should pass away the act was to pass with them, and 
surely Congress didn/it intend to repeal absolutely all National Laws 
forbidding the sale of liquor, and leave nothing in their stead after 
expiration of the temporary act. This seems certain when we reflect 
that the current of Congressive Legislation was at that time setting so 
strongly against the sale of spirituous liquors. 

Undoubtedly there was no such actual Congressional intent, not 
does the language of the War Time Prohibition Act read in the light 
of accepted rules of statutory construction compel/ the supplying of 
such an intent. 

I think Congress intended, in the War Time Prohibition Act, to 
provide a rule for the War only, and after the war the status quo ante 
to prevail, thet. War Time Prohibition puts the provision of the Shep¬ 
pard T aw forbidding the sale of liquor in a state of suspended anima¬ 
tion during the life of War Time Prohibition, and that upon its 
expiration the now dormant provision of the Sheppard Law will la¬ 
conic reanimated and effective. 

This principle of suspended animation is not without example in 
the History of Legislation in this country. 

10 In Tuq vs. Carrier 117 U. S. 200 the U. S. Supreme Court 
held that the passage of the National Bankruptcy Act put the 

insolvent law of the State of Louisiana, passed prior to the National 
Act, in abeyance and that — the repeal of the National Bankruptcy 
law the State Law became operative. The Court in that opinion 
cited Ward vs. Proctor 7 (Mass.) SI8. Lathrop vs. Highland Foun¬ 
dry Co.. 128 Mass. 120: Orr vs. Lisso 33 La. Ann. 476 and expressed 
its conclusion in the following language: 

‘‘If those laws had then been enacted for the first time, thev would, 
so far as inconsistent with the bankrupt act, have been inoperative 
while that act remained in force, but upon its repeal would have 
come into operation. The enactment of the insolvent law during the 
life of the bankrupt act would have been merely tantamount to a 
provision that the former should take effect on the repeal of the 
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letter. It follows that since the repeal of the b-nkrupt act all the pro¬ 
visions of the insolvent law of Louisiana have been valid and opera¬ 
tive.” i 

By Act of Feb. 9th, 1799 the President was given powef to remit 
and discontinue for the time being the restraints and prohibitions 
which Congress had prescribed with reference to Commercial inter¬ 
course with the French Republic. And by Act of Dec. IQ, 1806 to 
suspend for a named time the operation of the Non-importation Act 
of the same year. I 

These instances and others cited in Union Bridge Co. jvs. U. S., 
204 U. S. 364 show a long continued practice on the part of Congress 
to suspend temporarily the operation of Statutes and that case es¬ 
tablishes the power of Congress to do it. 

And while the War Time Prohibition Act does not ih express 
terms suspend the operation of the Sheppard Law I think the con¬ 
clusion that such was its intent cannot be avoided. 

The Demurrer is sustained. 

(Signed) ROBERT HARDISON, 

Judge. 

11 In the Police Court of the District of Columbia-! 

No. 586,827. 

District of Columbia 


■John Smith. 


November 12th, 1919.—Defendant Discharged. 


Exceptions taken to rulings of Court on matters of law, and notice 
given by Assistant Corporation Counsel in open Court, at the time of 
said rulings, of his intention to apply to 1 , a Justice of the | Court of 
Appeals of the District of Columbia for a Writ of Error, 


In the Police Court of the District of Columbia. 

No. 586,827. 

District of Columbia 


Johx Smith. 

November 13th, 1919.—Bill of Exceptions presented, signed, set¬ 
tled, sealed, and filed. 

Petition for Writ of Error Filed. 
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13 In the Police Court of the District of Columbia, District of 

Columbia Branch. 

Number 580,827. 

District of Columbia 
vs. 

John Smith. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, which came on 
for hearing on the seventh day of November, A. D, 1919, before the 
Honorable Robert Hardison, presiding Judge, the defendant de¬ 
murred to the information filed in said case upon the following 
ground, to wit: 

That the District of Columbia branch of the Police Court has no 
jurisdiction to try persons accused of selling alcoholic liquor where 
the sale is alleged to have taken place since June 30th, 1919, for the 
reason that the Act of Congress of November 21st, 1918, 40 Stats. 
1046, (known as the War Time Prohibition Act) which went into 
effect on July 1st, 1919, supercede- that provision of the Act of Con¬ 
gress of March 3rd, 1917, 39 Stats., 1123, (known as the Sheppard 
Law) relative to the sale of alcoholic liquors in the District of Co¬ 
lumbia. 

After hearing argument of counsel on said demurrer, the Court 
ruled, as matter of law, that the Act of Congress of November 21st, 
1918, did supercede and suspend the Act of Congress of March 3rd, 
1917, and that no prosecution could be conducted under the last men¬ 
tioned Act in this case, and. accordinglv, on the 12th dav of No- 
vember, A. D.. 1919. the information was quashed and defendant 
dismissed. 

Whereupon. Counsel for the District of Columbia excepted to said 
riding of the Court, which exception was duly noted by the Court 
upon his minutes, and, thereupon, the District of Columbia, 

14 by its counsel, gave notice in open Court at the time of said 
ruling of its intention to apply to the Court of Appeals of the 

District of Columbia for a writ of error. 

The District of Columbia, by its counsel, therefore prays the Court 
to settle, sign and seal this, its bill of exception, which is accordingly 
done this 13th day of November, A. D. 1919, now for then. 

(Signed) ROBERT HARDISON, 

Judge of the Police Court, District of Columbia. 

Approved: 

ROBERT I. MILLER, 

Attorney for Defence. 
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15 In the Court of Appeals of the District of Columbia. 

No. 586,827. 

j 

District of Columbia 
vs. 

i 

John Smith. 

Petition for Writ of Error. 

The petition of the District of Columbia for a writ of error to the 
Police Court of said District respectfully shows as follows: 

1. That your petitioner, the District of Columbia, is j aggrieved 
by a judgment of the Police Court of the District of Columbia quash¬ 
ing the information against and discharging one John Smith in a 
case brought against him for violating the Act of Congress! of March 
3rd, 1917, (39 Stats., 1123) commonly called the Sheppard Law, 
prohibiting the sale of alcoholic liquors in the District of polumbia. 

2. Your petitioner shows that, by exception duly taken and pre¬ 
pared in this cause, it appears that said John Smith was charged with 
selling alcoholic liquors in violation of said Act of Congress; that de¬ 
fendant demurred to said information and contended that the law 
under which he was being prosecuted had been superseded and sus¬ 
pended by an Act of Congress of November 21st, 1918, (40 Stats., 
1046) known as the War Time Prohibition Act, the enforcement of 
which is not within the jurisdiction of the District of Columbia 
branch of the Police Court of the District of Columbia;! and that 
said demurrer was sustained, the information herein quashed and 
the defendant dismissed on the 12th day of November, 1919. 

3. Your petitioner further shows that the said Police Court Judge 
erred in his decision that said Act of March 3rd, 1917, was superseded 
and suspended by the later Act of November 21st, 1917, as; aforesaid. 

The Act of March 3rd, 1917, is permanent legislation, operative 
only in the District of Columbia, and provides, in part: that no 
alcoholic liquor for beverage purposes shall be sold, given away, 
bartered, etc.; that no alcoholic liquors shall be [drunk in 

16 public places; that any house wherein alcoholic liquors are 
illegally sold shall be a public nuisance; that there shall be 

no property right in intoxicating liquors illegally possessed; that 
the Commissioners of the District of Columbia shall be charged with 
the enforcement of the law; and, in Section 22 of said law, “that 
prosecutions for violations of the provisions of this Act shall be on 
information filed in the Police Court of the District of Columbia 
by the Corporation Counsel of the District of Columbia, j* * 

The Act of November 21st, 1918, is temporary legislation made 
applicable to the country at large “for the purpose of conserving the 

33386 
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man power of the Nation, and to increase the efficiency in the pro¬ 
duction of arms, munitions, ships, food, clothing, for the Army and 
Navy,” and provides: that no distilled spirits for beverage purposes 
shall be sold, removed from bond—except for export, or imported into 
the United States from the 1st dav of Julv, 1917, "until the conclu- 
sion of the present War, and thereafter until the termination of 
demobilization, the date of which shall be determined and proclaimed 
by the President of the United States.” 

This latter Act was not passed to supplant any local laws which 
were not inconsistent or repugnant to it. The two laws are not in¬ 
consistent; and it is, therefore, contended that the Act of March 3rd, 
1917, or any part of it, was not superseded of suspended by the later 
Act of November 21st-, 1918. 

4. Your petitioner further shows that a bill of exceptions has been 
duly prepared in said case, signed by the presiding judge, made part 
of the record of this cause, and a copy thereof, together with a copy 
of the information filed in said cause, is attached hereto. 

5. Your petitioner further shows that if the said judgment of said 
Police Court is permitted to stand it will work great injustice to your 
petitioner. 

That, in consideration of the premises, your petitioner prays that 
a writ of error mav issue out of this Honorable Court addressed to 
the Police Court of the District of Columbia, wherein was 
17 heard and disposed of the case aforesaid, requiring said Court 
or the presiding Judge sitting in said case to send up the in¬ 
formation filed in said cause and the transcript of record therein, 
certified under the seal of the said Police Court, to this Court for re¬ 
view and for such further action as this Court may deem proper. 

THE DISTRICT OF COLUMBIA, 

By CONRAD H. SYME, 

Corporation Counsel, D. C. 


District of Columbia, ss: 

I, Conrad H. Syme, being duly sworn, depose and say that I am 
attorney for the District of Columbia, known as the Corporation 
Counsel, and that the exceptions mentioned in the foregoing petition 
and bill of exceptions, filed with this petition, were taken bona fide, 
and that the writ of error applied for is not sought for purposes of 
delay. 

CONRAD H. SYME. 


Subscribed and sworn to before me this 13th day of November, 
1919. 


JAMES C. WILKES, 

Notary Public, D. C. 
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[Endorsed:] Petition for Writ of Error. Filed Nov. 13, 1919. 
F. A. Sebring, Clerk Police Court, D. C. 

18 In the Police Court of the District of ColumbiaL 

| 

No. 586,827. j 

District of Columbia 
vs. 

John Smith. 

November 29th, 1919.—Writ of Error received from the Court of 
Appeals. 

December 2nd, 1919.—Designation of Record Filed. 


19 In the Police Court of the District of Columbia;. 

Information. No. 586,827. j 

District of Columbia 


vs. 

I 

John Smith. 

To the Clerk of the Police Court, D. C. 

/» | 

You will please prepare transcript of record for the Court of 
Appeals in the above entitled cause to include the following: 

1. The information. 

2. The demurrer. 

8. Memo, of sustaining the demurrer bv the Court. 

4. The opinion of the Court. 

5. The assignment of error. 

6. Bill of exceptions. 

7. This designation. 

8. Docket entries. 

CONRAD H. SYME, 
RINGGOLD HART, 
Attorneys for the District of Columbia. 
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20 In the Police Court of the District of Columbia. 

No. 586.827. 

District of Columbia 


vs. 

Johx Smith. 

Docket Entries. 

October 9th, 1919.—Plea Not. Guiltv. and Jury Trial Demanded. 

/ v / V 

(Defendant given five days to withdraw plea.) 

October loth, 1919.—Plea Not Guiltv, and Jury Trial Demand 
withdrawn. 

Demurrer Filed. 

November 32th, 1919.—Demurrer Sustained. 

Opinion Delivered. 

Defendant Discharged. 

Exceptions taken to rulings of Court on matters of law, and notice 
given by Assistant Corporation Counsel in open Court, at the time of 
said rulings, of his intention to apply to a Justice of the Court of 
Appeals of the District of Columbia for a Writ of Error. 

November 13th. 1919.—Bill of Exceptions presented, signed, set¬ 
tled, sealed, and filed. 

Petition for Writ of Error Filed. 

November 29th, 1919.—Writ of Error received from Court of Ap¬ 
peals. 

December 2nd, 1919.—Designation of Record Filed. 

December 4th, 1919.—Proceedings in this case, together with the 
Writ of Error, transmitted this day to the Court of Appeals. 

21 Exited States of America. *#; 

The President of the United States to tlie Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you. 
between District of Columbia, plaintiff, and John Smith, defendant, 
(Information No. 586,827) a manifest error hath happened, to the 
great damage of the said Plaintiff as by its complaint appears. We 
being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that then 
under your seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washington, 
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■within 15 days from the date hereof, that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may cause fur¬ 
ther to be done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 29th day of November, in the year of our 
Lord one thousand nine hundred and Nineteen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 
Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Nov. 29, 1919. F. A. Sebring, Clerk Police 
Court, D. C. 

22 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank A. Sebring, Clerk of the Police Court of the bistrict of 
Columbia, do hereby certify that the foregoing pages, numbered from 
1 to 22 inclusive, to be true copies of originals in cause Nb. 586,827 
wherein the Dis. of Col. is plaintiff and John Smith defendant, as 
the same remain upon the files and records of said Court. 

i 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, — the City of Washington, in said District, this 4th 
day Dec. A. D. 1919. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. No. 3338. 
District of Columbia, plaintiff in error, vs. John Smith. Court of 
Appeals, District of Columbia. Filed Dec. 4, 1919. Henry W. 
Hodges, clerk. j \ 
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